Without Prejudice Communication

Sometimes, relations between employers and employees become so difficult that one or both parties feel the best solution is to part ways. It’s difficult to know how to approach your employer when you know you want to leave but don’t want to weaken your legal case in the event that you are your employer can’t agree a mutually acceptable solution. 
A without prejudice communication is the safest way to talk freely to your employer about settling any claims you may have, usually, but not always, in exchange for a financial settlement. Any communications parties have that are specified as being “without prejudice” mean they are off the record and can’t be referred to or relied upon openly or used in proceedings. For example, you had a without prejudice conversation with your employer where an HR representative agreed that your manager’s comments were inappropriate and discriminatory. Your case doesn’t settle and you take your employer to an Employment tribunal. You want to put tell the Tribunal that the HR representative admitted your manager’s comments were discriminatory. As the conversation was without prejudice, you can’t refer to it in proceedings, you couldn’t then tell an Employment Tribunal that HR said that as a way of demonstrating the employer’s wrongdoing – the comments the HR representative made were off the record because they were without prejudice. Likewise, if you agree to settle for £500 but your employer refuses and you go to Tribunal and win, your employer can’t tell the Tribunal you would have settled for £500 so that’s all the compensation you should now get. 

If you want to have a without prejudice discussion with your employer, you can do this in two ways:
· You can approach them and ask if you can have an off the record / without prejudice discussion. Once they agree, you can proceed to explain what has gone wrong, why you feel the employment relationship is best ended (if you are asking to end your employment) and what you are hoping for (usually a settlement in the form of some money, a reference and payment of your contractual rights). If your employer is then open to discussing a settlement, you can write to them more formally setting out what you are looking for in terms of an exit package. 
· You can send a without prejudice communication - this can be by email or letter. Before sending this, it makes sense to have sent a grievance or complaint so that your employer is aware of why you feel the relationship is best ended and your potential claims should you decide not to settle and proceed with a claim.

You are most probably going to need some for of legal advice before setting out the level of compensation you would be willing to settle for. The following general guidance may assist:
For unfair dismissal claims, compensation is based on:
· Basic award – this is calculated in exactly the same way a statutory redundancy. You can use this calculator to work out your basic award
· Compensatory award – this is to compensate you for your loss of salary going forward for a period of time. If for example you feel you were unlikely to get a new job for at least two months due to the job market, your skills and where you live, you could suggest that an appropriate level of compensation would be a payment equal to two months salary. The maximum compensatory award is the lesser of a year’s salary or a capped statutory amount which is currently £118,223

For discrimination claims, compensation is based on how injured your feelings were as a result of the discrimination. The courts use a guide called the Vento bands, and broadly divide compensation into three categories. These change every year but are currently :
· Lower band – £1,200 to £12,100 for less serious cases. This includes cases which involve isolated or short-lived incidents of discriminatory treatment with a limited impact on the claimant’s health and well-being.
· Middle band - £12,100 to £36,400 for cases that do not merit an award in the upper band (see below). Such cases include repeated or significant discriminatory treatment that cause a substantial negative impact on the claimant
· Higher band - £36,400 to £60,700 for the most serious cases. Scenarios include severe and prolonged or long-standing discriminatory behaviour, which have resulted in a severe or potentially long-lasting impact on the claimant.  In the most exceptional cases, the upper band of £60,700 can be exceeded.









Dear [Name of Manager / HR]
Without Prejudice (save as to costs) [it is vital you include this title in any letter or email]
I am writing to you following [my dismissal on [enter date] / the discrimination I was subjected to on [ enter date]  / your refusal of my flexible working request [enter date]] 
You are aware of my complaints as set out in my grievance dated [enter date] (attached for convenience) and as such I do not propose to go over those here in any detail. 
I have taken legal advice / I have considered the legal position and believe I have good grounds for claims of [unfair dismissal / pregnancy / maternity / sex ] discrimination] [delete / amend as applicable] 
However, before pursuing a formal claim, I would like to explore the possibility of a negotiated settlement. . My working relationship with you was very good prior to my  [pregnancy / maternity leave / flexible working request ]  [delete / amend as applicable] and a settlement would be a more amicable way to bring the relationship to an end.   
I intend this letter to be covered by section 111A of the Employment Rights Act 1996 and it is made on a without prejudice basis.  I understand that this means the offer I make and any subsequent discussion about it may not be admissible should we be unable to agree terms and I choose to challenge the fairness of my dismissal.   
I have to take into account my financial position and the problems which my dismissal will cause me. It is very hard to find a new job when you are [pregnant / having taken maternity leave and been out of the workplace and needing flexible working arrangements / when you have a new baby]. I feel that my dismissal will set back my future career on a long-term basis, with many years of lost earnings. I also feel very hurt by the way I have been treated.   
However, in a spirit of compromise, I will agree not to pursue any employment tribunal claim if you agree to: 
 I am open to discussing the following:
· Payment of my contractual notice
· Payment of my accrued but untaken annual leave
· A favourable reference
· An ex gratia amount of [£xxx] [enter amount]  which reflects:
· My loss of salary for a period of [6 months] [choose the amount of rime you think reasonable]. I believe, given the job market, where I live, my skills, that [6 months] is a reasonable estimate of the length of time it will take me to find another role
· Compensation for injury to feelings due to the discrimination suffered. I consider that my injury to feelings award would be in the: [choose a band you think your claim would be worth]
· Lower band - £1,200- 12,100
· Middle band – £12,100 - £36,400
· Higher band - £36,400 - £60,700
· An agreed letter of apology for the treatment received [Note: most employers will refuse to apologise so whilst this is something you can request, it is important to be realistic. You will need to consider if the apology is something you can live without if you can get an agreement on the other terms]
[To assess the compensation you are asking for, it may be helpful to review our page on Calculating damages and Compensation]
I am willing to enter into a settlement on these terms which I believe are reasonable and reflective of the losses I have incurred. I understand you may be able to provide a draft settlement agreement which would include a contribution towards legal costs in getting advice. [Note: In order to be valid, an individual must get legal advice on the terms and effect of the settlement agreement – it is common practice for an employer to provide the draft agreement and to pay a contribution towards your legal fees. This can range from £350-£1000 plus VAT]. 
It would be helpful if you could confirm whether or not you are amenable to having without prejudice discussions by [Date – we would suggest a period of 10 calendar days from the date of your letter]. If no agreement can be reached, I will regrettably have to pursue a formal claim at the Employment Tribunal. 

Yours sincerely

[Your name]
Note: It is vitally important even if you are engaging in settlement discussions with your employer that you protect your legal position in terms of the time limit for any claim. You should be aware that most employment tribunal claims need to be brought within 3 months less one day of the act you are complaining about. This time limit doesn’t stop running even if you are in settlement discussions with your employer (unless those settlement discussions are taking place through ACAS Early Conciliation procedures). If you are close to the 3 month deadline, you must start ACAS Early Conciliation immediately to protect your legal position. If you then settle you claim you can inform ACAS the matter is resolved. 


