


Bringing an employment tribunal claim in relation to flexible working requests
Guidance notes and template wording

Background
This document has been designed to help you to submit an employment tribunal claim against your employer in relation to a flexible working request you have made.
You can access the paper form through the below website link. This is known as an ET1. 
https://www.gov.uk/government/publications/make-a-claim-to-an-employment-tribunal-form-et1
Once you have completed the ET1 paper form, you should send it by post to one of the following addresses, depending on where you work:
Employment Tribunal Central Office (England and Wales)
PO Box 10218
Leicester
LE1 8EG

Employment Tribunal Central Office (Scotland)
PO Box 27105
Glasgow
G2 9JR

Alternatively, you can submit your claim online through the below link. The online form looks slightly different to the ET1 paper form, but the information you are required to submit is similar.
https://www.claim-employment-tribunals.service.gov.uk/ 
Before submitting a claim, we recommend reviewing our other materials on flexible working using the below link. There may be another way of achieving your objectives without bringing a claim. Depending on the circumstances, there may also be other steps you should take before bringing a claim, such as appealing your employer's decision. 
https://workingfamilies.org.uk/article-categories/flexible-working/ 
We also recommend reading information provided by Acas in relation to flexible working, so that you understand what your employer's legal obligations are so that you can assess whether it is appropriate to bring a claim.
https://www.acas.org.uk/flexible-working
Finally, we also recommend that you review our materials regarding starting a claim in the employment tribunals. This includes important information, including about the requirement to contact Acas before bringing a claim and the effect that this has on time limits.
https://workingfamilies.org.uk/article-categories/starting-a-claim/ 
This document provides guidance on how to submit a claim for the three most common types of claims that might be brought in relation to flexible working requests. 
[bookmark: _Ref132192796]The first claim is for an employer's failure to follow the legal requirements that apply when responding to a flexible working request. However, these requirements only apply when the flexible working request is made in accordance with the statutory scheme (referred to in this document as the "Statutory Scheme"). There are certain conditions for making a request under the Statutory Scheme You can find out more about these conditions and the legal requirements that your employer needs to comply with through the links below.
https://www.acas.org.uk/making-a-flexible-working-request
https://www.acas.org.uk/responding-to-a-flexible-working-request 
The second claim is for indirect sex discrimination. You can bring this claim in addition to or instead of a claim for your employer's failure to properly respond to a request under the Statutory Scheme. For example, you may not meet the conditions to bring a request under the Statutory Scheme, or your employer may have complied with the requirements under the Statutory Scheme but their decision to reject your request may still amount to indirect sex discrimination. You can find out more about when the indirect sex discrimination laws might apply through the link below.
https://workingfamilies.org.uk/articles/flexible-working-and-the-law-a-guide-for-employees/ 
The final claim is for constructive unfair dismissal. This applies where your employer's decision to reject your flexible working request or the way in which they have handled the request has forced you to resign. There are certain conditions you need to meet to bring a claim for constructive unfair dismissal, the main one being that you must have at least two years' service with your employer. You can find out more about constructive dismissal through the link below.
https://www.acas.org.uk/dismissals/constructive-dismissal
These are the three most common claims. However,  there are other claims that can be brought such as disability discrimination. Please look at the following advice note for more information:
https://workingfamilies.org.uk/articles/flexible-working-and-the-law-a-guide-for-employees/ 
Completing the ET1
This section explains how to complete the ET1 paper form. If you are submitting your claim online then there will be similar questions which you can answer using the below guidance.
You must complete all questions in the ET1 paper form marked with an *. For the online form, you must complete all the questions other than those marked "optional". Of course, you can choose to also answer the non-compulsory questions in either the ET1 paper form or the online form if you wish. 
Question 8.1 of the ET1 paper form: 
if you are bringing a claim in relation to the Statutory Scheme then tick the box that says "I am making another type of claim which the Employment Tribunal can deal with" and write in the box below "I am bringing a claim in relation to my employer's failure to properly respond to my flexible working request".
if you are bringing a claim for indirect sex discrimination then tick the box that says "I was discriminated against on the grounds of" and the box that says "sex". 
if you are bringing a claim for constructive dismissal then tick the box that says "I was unfairly dismissed (including constructive dismissal)".
You may wish to bring all of the above claims, or a combination of them. In that case, tick all the boxes that apply.
 Question 8.2 of the ET1 paper form:
Please see Schedule 1 for template wording to complete question 8.2. If your response does not fit in the box then you can continue in section 15 of the ET1 paper form.
The template wording at Schedule 1 includes notes in yellow to explain how to use each section. The sections in square brackets need to be completed by you – in some cases example wording is provided, but this will need to be tailored to your specific circumstances. 
Question 9.1 of the ET1 paper form:
if you are seeking financial compensation only, tick the box "Compensation only".
if you would also like the tribunal to make a recommendation to your employer, then you should also tick the box "if claiming discrimination, a recommendation". More details about recommendations can be found in the guidance below. Please note that the tribunal cannot make a recommendation that your employer grants your request, but they could make a recommendation that your employer reconsiders your request and in doing so ensures that it does not discriminate against you.  You can tick this box as well as asking for financial compensation.
if you are claiming constructive dismissal and you would like to return to your old job in addition to receiving compensation, tick the box "If claiming unfair dismissal, to get your old job back and compensation (reinstatement)". However, this will not be appropriate in most cases where you have resigned from your old job because your request for flexible working has not been approved. If you return that does not mean that you would be automatically able to work the hours you requested through your flexible working request.  While your employer ought to agree suitable hours in the event you have succeeded in your constructive dismissal claim, the detail of this would need to be agreed with your employer.  
[bookmark: _Ref132201038]Question 9.2: 
if you are bringing a claim under the Statutory Scheme then if your claim is successful the tribunal may make either or both of the following:
an order for reconsideration of your flexible working request;
an award of compensation up to a maximum of eight weeks' pay which is limited by the statutory cap (currently £719 per week).
if you are bringing a claim for discrimination or constructive dismissal then if your claim is successful the tribunal may award compensation. For discrimination only, this can include compensation for "injury to feelings". Compensation is usually made up of the following elements:
financial loss: in cases of flexible working, the two most common types of financial loss are likely to be:
[bookmark: _Ref132201033]loss of earnings if you left your employment because your flexible working request was refused, and you have not been able to find a new job or your new job pays less than your old one; and   
the cost of childcare if you had to pay for it because you were required to work. However, if your flexible working request was for reduced working hours then it is likely that the tribunal will take into account the reduced pay you would have received if your request had been granted, which might mean that you did not actually suffer any financial loss;
injury to feelings (discrimination only): this is compensation for any emotional or mental harm that has been caused by your employer's decision to reject your flexible working request. It is common for employees to claim for injury to feelings when bringing a discrimination claim. The value of injury to feelings awards is assessed based on the Vento bands, which you can find out more about at the below link.
https://www.citizensadvice.org.uk/work/discrimination-at-work/discrimination-at-work/taking-action/work-out-how-much-compensation-you-could-get-for-discrimination-work/ 
Acas Code uplift:
 if you have raised a grievance about your employer's handling of your flexible working request, then you can seek an uplift of up to 25% on any compensation awarded to you if they have unreasonably failed to follow the Acas Code of Practice on Disciplinary and Grievance Procedures. A link to the Code is below, so you can check whether your employer has handled your grievance in the required way. Please note that this does not apply to claims made solely in relation to the Statutory Scheme.
https://www.acas.org.uk/acas-code-of-practice-for-disciplinary-and-grievance-procedures/html
you can use the template wording below to complete question 9.2. Please delete any remedies that are not applicable:
"I seek the following remedies:
Remedies 1 and 2 apply to claims under the Statutory Scheme only.
1. An order for reconsideration of my flexible working request.
2. An award of compensation of up to eight weeks' pay.
Remedies 3 – 7 apply to claims for constructive dismissal and indirect sex discrimination.
3. Compensation for financial loss. [Briefly explain the financial loss you have suffered.]
4. Compensation for injury to feelings [for discrimination only].
5. An uplift of up to 25% to the compensation awarded by the tribunal because of my employer's unreasonable failure to comply with the Acas Code of Practice on Disciplinary and Grievance Procedures and/or the Acas Code of Practice on requests for flexible working.
6. Interest at the appropriate rate. 
7. That the tribunal make the following recommendation [insert recommendation that you wish the tribunal to make.]

SCHEDULE 1

1. I made a flexible working request to my employer on [insert date]. My request involved asking my employer if I could [insert brief details of what flexible working arrangement you requested, e.g. a reduction in hours, changing your start and finish time, working from home etc.].

Paragraphs 2 – 4 relate to claims under the Statutory Scheme. You should delete these paragraphs if they are not applicable.

2. This was a request within the scope of the statutory scheme for flexible working requests set out in section 80F of the Employment Rights Act 1996. 

3. In dealing with my request, my employer did not comply with their statutory duties [including those under the ACAS Code of Practice on requests for flexible working]. [Identify which duty/duties your employer did not comply with (see paragraph 1.8(a) of the guidance note above for more detail on the relevant duties) and briefly summarise the factual background to show this. E.g., "An employer is required to consider a flexible working request in a reasonable manner. I do not think my request has been considered in a reasonable manner because my employer did not discuss my request with me after receiving it. Instead, once they received my request they simply wrote a letter to me one week later saying it had been rejected because my requested hours would result in the company not being able to meet customer demand. I appealed against this decision but again my employer wrote to me to confirm that my request had been rejected for the same reason."]

Paragraph 4 relates to the time limits that apply under the Statutory Scheme. You usually need to bring a claim within three months of the "Relevant Date". The Relevant Date is the earlier of:
  
· the date that your employer informs you of their final decision (if your employer allows you to appeal then this will be the date that your employer gives you the decision of your appeal); and

· the date that the decision period comes to an end (the decision period being the three-month period that your employer has to deal with your request, plus any agreed extension).

However, if your claim under the Statutory Scheme is that your employer has incorrectly treated your flexible working application as withdrawn, then the Relevant Date is the date that your employer notifies you that they are treating your request as withdrawn.
You are required to refer the dispute to ACAS for early conciliation, and a claim cannot be submitted to a tribunal without an EC certificate confirming that the case was referred to ACAS and the conciliation period has come to an end. Contacting ACAS will pause your time limit for up to 6 weeks and will start again when you receive your EC certificate.  This period is known as the Acas early conciliation period. 
In some cases, the tribunal may extend the three-month time limit, but this is limited to situations where it was not possible for you to bring a claim within that period. If you submit your claim after the three-month limit then you should select the second option in square brackets below at paragraph 4 and explain the reason for the delay.

4. [Option 1: The relevant date for the purposes of my claim was less than three months ago, taking into account the Acas early conciliation period.] OR [Option 2: The relevant date for the purposes of my claim was more than three months ago taking into account the Acas early conciliation period. However, I was unable to bring a claim within three months because [insert reason for why you were not able to bring a claim within three months.].  In the circumstances, I respectfully request that the Tribunal grants an extension of time to enable my claim to proceed.]

Paragraphs 5 – 10 relate to claims for indirect sex discrimination. You should delete these paragraphs if they are not applicable.

5. I am a woman, and the reason I made my flexible working request was to allow me to provide childcare. [Briefly explain how your current hours make childcare more difficult for you, e.g. because you are required to work at times when your children are not at school (e.g. weekends, evenings or nights). It is important that you explain why your current hours make it difficult for you to provide childcare.]

6. My employer's requirement that I work my current hours amounts to a provision, criterion or practice ("PCP"). This PCP was applied when my employer rejected my flexible working request [on appeal OR and did not give me a chance to appeal their decision]. To be successful in your indirect sex discrimination claim, you need to show that your employer applied the PCP. The PCP will not be applied until your employer has made a final decision about your flexible working request, including following any appeal by you. You should therefore confirm that your employer's decision is now final, either because they rejected your request on appeal or did not allow you to appeal.

7. This PCP would put women at a particular disadvantage to men, because of the difficulty it causes in providing childcare and because generally speaking women are more likely than men to have childcare responsibilities.

8. As above, the PCP puts me at a disadvantage because it makes it more difficult for me to provide childcare.

9. My employer's application of the PCP amounts to indirect sex discrimination.

Paragraph 10 relates to the time limits that apply for bringing an indirect sex discrimination claim. You should bring a claim within three months of your employer making their final decision to reject your flexible working request. However, if you are not able to bring your claim within this time there is still a strong possibility that the tribunal will accept your claim. In that case, you should select the second option at paragraph 10 below.

10. [Option 1: My employer applied the PCP less than three months ago taking into account the Acas early conciliation period.] OR [Option 2: My employer first applied the PCP more than three months ago taking into account the Acas early conciliation period, however the PCP continues to apply and amounts to a continuing act. In the alternative, if the tribunal finds that the application of the PCP is not a continuing act, then I believe it is just and equitable for the tribunal to extend the time limits in this case and respectfully request an extension of time to enable my claim to proceed.] 

Paragraph 11 applies if you resigned because your employer rejected your flexible working request. In this case, you may also be entitled to compensation for loss of pay (see paragraph 2.6(b)(i)(A) of the guidance note above for more details) and you may choose to request reinstatement. 

11. I was no longer able to work my normal hours because [insert reason, e.g. childcare commitments]. Therefore, because my flexible working request was rejected I was forced to resign. I handed my notice in on [date] and my last day of employment was [date]. 

If you resigned because your employer rejected your flexible working request and you have at least two years' service with your employer, then you may wish to bring a claim for constructive dismissal. You can find further information about constructive dismissal claims through the link below. If you wish to bring a claim for constructive dismissal then you should include paragraphs 12 and 13 below (you should also include paragraph 11).

https://www.acas.org.uk/dismissals/constructive-dismissal

A claim for constructive dismissal must be brought within three months of the last day of your employment. In some cases, the tribunal may extend the three-month time limit, but this is limited to situations where it was not possible for you to bring a claim within that period. 

12. I consider that my employer's rejection of my flexible working request amounts to a breach of the implied term of mutual trust and confidence in my employment contract. The breach was sufficiently serious to entitle me to resign and treat my employment as having been terminated by my employer. Therefore, the termination of my employment amounts to a constructive dismissal, and I consider that this dismissal was unfair. 

13. As above, my last day of employment was [date]. [Option 1: Therefore, my dismissal was less than three months ago taking into account the Acas early conciliation period.] OR [Option 2: This is more than three months ago taking into account the Acas early conciliation period. However, I was unable to bring a claim within three months because [insert reason for why you were not able to bring a claim within three months. In the circumstances, I respectfully request that the Tribunal grants an extension of time to enable my claim to proceed.] 

Paragraph 14 applies if you are claiming for constructive dismissal and/or indirect sex discrimination and have raised a grievance about your employer's treatment of your flexible working request, and you think they have not handled it in accordance with the Acas Code (see link below). It does not apply if you are only bringing a claim under the Statutory Scheme. You should delete this paragraph if it is not applicable.

https://www.acas.org.uk/acas-code-of-practice-for-disciplinary-and-grievance-procedures/html 


14. On [insert date], I raised a grievance complaining about my employer's handling of my flexible working request. My employer unreasonably failed to comply with the Acas Code of Practice on Disciplinary and Grievance Procedures because [explain how your employer failed to comply with the Code].  





